
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



55 8 MICHIGAN LAW REVIEW 

for eight hundred dollars on which the statute of limitations had run after 
the plaintiff had commenced his action, but before the defendant had filed 
his counterclaim. Held: That defendant could not get an affirmative judg- 
ment for the difference, but he could use the barred counterclaim as a de- 
fense. Huggins v. Smith, (Ark., 1919) 216 S. W. 1. 

It is well settled that statutes of limitation do not apply to pure de- 
fenses, Louisville Banking Co. v. Buchanan, 117 Ky. 975; Buty v. Goldfinch, 
74 Wash. 532; and some courts have held set-offs and counterclaims not to 
be barred by the statute, although they would be barred if made the basis of 
an affirmative action, Stewart v. Simon, 11 1 Ark. 358; Auttman and Co. v. 
Meade, 121 Ky. 241 ; but other courts have held that the statute applies as 
well to a demand attempted to be set-off as to one upon which an action is 
brought, Nolin v. Blackwell, 31 N. J. L. .170; Moore v. Gould, 151 Cal. 723; 
Woodland Oil Co. v. Byers, 223 Pa. St. 241. If however, the statute has not 
run against the set-off or counterclaim at the time the plaintiff commenced 
his action, the defendant's cross action will not be barred by the running of 
the statute while suit is pending, Brumble v. Brown, 71 N. C. 513; McElwig 
v. James, 36 Ohio St. 152. But in Pennsylvania, the time when the running 
of the statute is stopped is when defendant files his counterclaim, not when 
plaintiff commenced his action, Gilmore v. Reed, 76 Pa. St. 462; McClure v. 
McClure, 1 Grant Cas. 222. Nor can plaintiff evade the set-off or counter- 
claim by dismissing his action and later commencing anew, after the statute 
has barred the defendant's cross action, Bertschy v. McLeod, 32 Wis. 205. 
The principal case follows neither of the above rules, but holds that for the 
purpose of getting an affirmative judgment, the defendant's cause of action 
is barred even though the statutory period elapsed while the suit was pend- 
ing, but that for the purpose of recoupment, "it existed as long as appellant's 
(plaintiff's) cause of action existed." The court apparently reasoned that 
since the statute of limitations is inapplicable to defenses (recoupment), and 
since by statute, set-off and counterclaim are broader than, but nevertheless, 
include, recoupment, hence a counterclaim must be usable either as a count- 
erclaim or as recoupment as occasion demands. In Utah a statute (Comp. 
Laws 1907, sec. 2971) enacts the law as laid down in the principal case, but 
the Arkansas statute would seem not to justify such an interpretation. The 
principal case, therefore, appears to be an instance of judicial legislation. 

Superstitious Uses — Bequest for Masses — Charities. — A bequest for 
the saying of masses held valid; not illegal as a superstitious use. — Bourne 
v. Keane, [1919] A. C. 815. 

A superstitious use has been defined as "one which has for its object 
the propagation of the rites of a religion not tolerated by the law." 4 Hals- 
bury's Laws op England 120. It is quite evident that in this country there 
can be, in law or equity, no such thing within the above definition. See 
Methodist Church v. Remington, I Watts (Pa.) 218; Gass v. Wilhite, 2 Dana 
(Ky.) 170; Holland v. Alcock, 108 N. Y. 312; although such bequests may 
be void for other reasons; viz., because involving a perpetuity, In re Zeag- 
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man, 37 Ont. L. Rep. 536 ; because of lack of definite beneficiaries, Festorassi 
v. St. Joseph's Catholic Church, 104 Ala. 327; Holland v. Alcock, supra (prior 
to Tilden Act). But in England, the law has been settled by a long line of 
decisions that a bequest or devise for the saying of masses is void as a gift 
to superstitious uses. Adams v. Lambert (1602) 4 Co. Rep. 104b; West v. 
Shuttleworth, (1835) 2 My. & K. 684; Heath v. Chapman, (1856) 2 Brew 417; 
In re Blundett's Trust, (1861) 30 Beav. 360; In re Fleetwood, (1880) 15 Ch. 
D. 594; In re Elliott, (1891) 39 W. R. 297; In re Egan, [1918] 2 Ch. 350. 
In the principal case, the question came before the House of Lords for the 
first time, and in several elaborate opinions the English cases are reviewed, 
the court being of opinion that the whole doctrine was wrong ab initio, but 
that it had been perpetuated because it was considered poor policy to disturb 
it after such a long standing. Lord Wrenbury dissented in the principal case 
on that ground. The court emphasized the fact that the doctrine of the 
prior English decisions was not one of the common law and was not fol- 
lowed in any of the countries which had adopted the common law of Eng- 
land, citing (Ireland) O'Hanlon v. Logue, [1906] 1 I. R. 247, 269, 270; (Can- 
ada) Elmsley v. Madden, 18 Grant 386; (New Zealand) Carrigan v. Red- 
wood, 30 N. Z. L. R. 244; (Australia) Nelan v. Downes, 23 C. L. R. 546; 
(United States) In re Schouler, 134 Mass. 426. The old English doctrine 
was originally enunciated on the basis of the preamble to statute 1 Edw. VI 
c. 14, vesting in the crown property appointed to superstitious uses. The in- 
stant case, and the recent decision of the House of Lords, In re Bowman 
[1917] A. C. 406, 16 Mich. L. Rev. 149 (sustaining a trust to promote athe- 
ism), are a gratifying indication of a more tolerant attitude on the part of 
the English judiciary. 

Telegraphs — Interstate Commerce — Limitation of Liability tor Neo 
LiGENCE. — In an action for damages for delayed delivery of an unrepeated 
telegram between two points in Kansas, it appearing that the message was 
routed to a point in Missouri, which was the regular, usual, and customary 
route, and it appearing further that the message passed through its ultimate 
destination on its way to the relay point, it was held that this was an inter- 
state transaction, and that a rule of defendant limiting its liability for negli- 
gence in delivery was valid. Klippel v. W. U. Telegraph Co., (Kan., 1920) 
186 Pac. 993. 

In a much cited case it was ruled that a railroad corporation of a state 
is liable to taxation by such state upon its receipts for the proportion of the 
mileage within the state, for transportation by continuous intrastate car- 
riage, but over a line which passed for a short distance into another state. 
Lehigh Valley R. Co. v. Penna., 145 U. S. 192. Wholly misconceiving what 
that case really stood for, some state courts held, in reliance thereon, that, 
if the termini of a telegraph line were within one state, a message between 
them was intrastate, even though the line passed in part over the territory 
of another state. Telegraph Co. v. Reynolds, 100 Va. 459; Railroad Commis- 
sioners v. Telegraph Co., 113 N. C. 213 (tariff regulation by state commis- 



